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LAWYERLY DISCLAIMER

This presentation highlights common ethical dilemmas presented
to the WSBA ethics line by WSBA members as well as discusses
recent WSBA advisory opinions. It does not cover rules presently
under consideration or amended by the Washington State
Supreme Court.

Your comments on proposed rules of court can be submitted
to the clerk of the Washington Suxreme Court by either U.S.
mail (P.O. Box 40929, Olympia, WA 98504-0929), or email
(supreme@courts.wa.gov).
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AN OVERVIEW OF
COMMON ETHICAL
DILEMMAS FROM
THE WSBA ETHICS
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Defining Boundaries and Scope
RPC 1.2; 1.16; 3.3; GR 24

Advertising
Title 7; RPC 1.6; 1.10; 5.3; 5.5

Reaching Out to Prospective Clients
Title 7; RPC 1.6; 5.4

Competence
RPC 1.1; 1.14; 1.15A




2/29/2024

Personal Responsibility
RPC 1.4; 1.16; 5.3; 5.4; 5.5

Fee Agreements
RPC 1.5

Conflicts
RPC 1.6; 1.7; 1.9; 1.10; 1.16; 5.3
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ADVISORY OPINION 202101
CONSIDERATIONS REGARDING DISCLOSURE OF CIVIL COMMITMENT
PROCEEDINGS WHILE REPRESENTING A CRIMINAL DEFENDANT

Summary: A discussion of circumstances when a criminal defense lawyer may disclose a client’s involvement in civil
commitment proceedings to a court or prosecutor.

Considerations for a criminal defense lawyer if the client fails to appear in court due to civil commitment in a hospital under RCW
71.05.

. Under RPC 1.6 a lawyer shall not reveal information relating to the representation of a client unless the client gives
informed consent, or the consent is impliedly authorized. However, see  RPC 1.6(b)(6) regarding disclosure to comply
with a court order.

° When possible, a lawyer should get informed consent under RPC 1.0A(e).

. When possible, a lawyer should determine whether implied authorization was given because of the client’s intent to
avoid adverse consequences to their liberty.

. Compliance with a court order under RPC 1.6 (b)(6) should be only if necessary and only after asserting to the court
that the information is protected by privilege or other applicable law,

. If a lawyer does not have informed or implied consent and is not subject to a court order, RPC 1.14 may apply.

° If a lawyer discloses information to the court, whether pursuant to RPC 1.6 or RPC 1.14, the lawyer must comply with
RPC 3.3, governing candor toward the tribunal.
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ADVISORY OPINION 202102
LAWYER ACTING AS THIRD-PARTY NEUTRAL UNDER RPC 2.4 IN DOMESTIC
RELATIONS MATTERS THAT MAY INVOLVE RISK OF DOMESTIC ABUSE

Summary: Considerations when a lawyer serves as a third-party neutral in a domestic relations matter that may present a
risk of domestic abuse to an unrepresented party, or to a child or other member of the household.

A lawyer acting as a third-party neutral must be sensitive to, and adequately address, that an unrepresented party may not fully
understand the lawyer's neutral role. This is particularly acute in a domestic relations matter where there may be risk of domestic
abuse to an unrepresented party, or to a child or other household member.

° Under RPC 2.4(b) a lawyer serving as a third-party neutral shall inform unrepresented parties that the lawyer is not
representing them. The potential for confusion is significant. The extent of disclosure required is a fact and
circumstance analysis.

. It may be difficult to detect a risk of domestic abuse. The lawyer may develop questions or concerns regarding an
unrepresented party's comprehension of the neutral's role as the mediation progresses. Training in the area of
domestic abuse can assist the lawyer in interviewing techniques or identifying behavioral cues.

If the ADR process results in an agreement, the third-party neutral may draft a written confirmation of that agreement. The neutral
may not draft a pleading with customized provisions on behalf of both parties nor undertake a common representation of the parties
pursuant to RPC 1.12(a).
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ADVISORY OPINION 202201
LAWYER’S EMAIL “REPLY ALL”, INCLUDING ANOTHER LAWYER’S CLIENT

Summary: Considerations as to whether a lawyer may “reply all” when responding to an email in which the initiating lawyer
has cc’d their own client.

If a lawyer emails a second lawyer with a copy to the first lawyer’s own client, and if the second lawyer “replies all,” whether the
second lawyer violates the prohibition against communications to another lawyer’s client without that lawyer's consent depends on the
relevant facts and circumstances. Based on various factors, the second lawyer must make a good faith determination as to whether
the lawyer who sent the initial communication had provided implied consent to a “reply all” responsive electronic communication.

° The purpose of RPC 4.2 is to protect a client from overreaching by other lawyers who are participating in a matter, from
interference by those lawyers with the client-lawyer relationship, and from the uncounseled disclosure of information.

® An opposing lawyer's consent to communication with her client may be implied rather than express. Whether “consent”
may be “implied” in a particular situation requires an evaluation of all the facts and circumstances in the representation.

o Many factors should be considered before the second lawyer can reasonably rely on implied consent from the first
lawyer. This advisory opinion suggests several factors.

Considering the intent of RPC 4.2, together with consideration of suggested factors and other relevant facts and circumstances, the
second lawyer must make a good faith determination whether the first lawyer has provided implied consent to a “reply all" responsive
electronic communication from the first lawyer. Electronic communications create a huge potential for interference with the client-
lawyer relationship and the potential for inadvertent waiver by the client of the attorney-client privilege.
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ADVISORY OPINION 202202
MALPRACTICE INSURANCE DISCLOSURE REQUIREMENTS

Summary: The WSSC adopted a new RPC 1.4(c) which requires disclosure of a lawyer’s malpractice insurance status to
clients and prospective clients if the lawyer's professional liability insurance does not meet minimum levels. This opinion
answers questions and provides additional clarity.

If a lawyer does not meet minimum levels the lawyer must promptly obtain written informed consent from each client, and within 30
days obtain similar consent from each client when the lawyer's malpraclice insurance policy lapses or is terminated.

° RPC 1.4(c) does not apply retroactively to an uninsured lawyer's clients whose representation commenced prior to the
effective date of RPC 14(c), i.e., September 1, 2021.

. RPC 1.4(c)'s reference to “lawyer professional liability insurance” generally means coverage under a malpractice policy
offered through the private, competitive insurance marketplace.

. Based on the Oregon State Bar Professional Liability Fund malpractice coverage pursuant to Oregon state statute as a
mandatory provider of primary malpractice coverage for Oregon lawyers, coverage by the PLF meets the requirements
of the Rule.

Other questions are considered including lawyers only providing non-legal services; lawyers only representing one enlity and other
corporate or LLC entities controlled by the single entity; and Washington licensed lawyers not representing any clients within
Washington State. See the advisory opinion for these analyses and answers.
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ADVISORY OPINION 201601 AND 2022 AMENDMENTS
ETHICAL PRACTICES OF THE VIRTUAL OR HYBRID LAW OFFICE

Summary: Many lawyers are choosing to do some or all work remotely, from home or other remote locations. Advances in
on-line resources and service as well as the COVID-19 pandemic accelerated this trend.

This Advisory Opinion underscores that the Rules of Professional Conduct apply no differently in the virtual office context. It also
highlights some areas that warrant special consideration.

. There is no requirement that WSBA members have a physical office address.

. Under RPC 7.1 an address for a law firm may be misleading if the public would wrongly assume that the lawyer will be
available in a particular location or that there are no jurisdictional limits for lawyers not licensed to practice in a
jurisdiction where the office is located.

. Washington licensed lawyers practicing remotely from outside their state of licensure may do so only if this is allowed
by the other jurisdiction. See RPC 5.6. A remole Washington licensed layer cannot either explicitly or implicitly
communicate that the lawyer is authorized to practice law in an outside jurisdiction. Lawyers licensed in another
jurisdiction practicing remotely in Washington should consult the RPC from their state of licensure. See RPC 8.5

. Special challenges for virtual offices involve the duties of supervision, confidentiality, the duty to avoid
misrepresentation and conflicts of interest. See RPC 5.1; 6.2; 5.3; 5.10; 1.1; 1.6; 1.7; 1.9; and 1.18.

. Virtual Lawyers must comply with all applicable trust account rules and all applicable state and local business and tax
regulations. See RPC 1.15A and 1.16B; 8.5 et al.

This AO agrees with the ABA Formal Opinion 495 view that a state does not have a substantial interest in prohibiting a lawyer

from practicing the law of a jurisdiction in which the lawyer is authorized solely because the lawyer is practicing from a virtual

office in another jurisdiction.
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THE FUTURE OF THE LEGAL PROFESSION IS BRIGHT!

« Consider contributing to ethics resources for WSBA members.
NWSidebar blogs, Washington State Bar News, efc.

« Consider “Getting the Word Qut” through Professional
Responsibility CLE presentations. Emphasize civility in ethics
education and outreach.

« Remember the Ethics Line: 206-727-8284
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Advizory Opinion: 202101
Yoar toauod: 2021
RPC(E) RPC 1.8(a), RPC 1.8(0}(8), RPC 1.14(b)
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Adviscry Opinlon: 202102
Year Isstod: 2021

RFGis) RPC 24 and 1,12

Subject: Lawyar eciing 65 & third-party nautral under RPC 24 in domastic relationa matiers that
may bwolve riek of domesticabuse -

SUMMARY: Wiish 6 lawyer saves a8 a (hind-pariy asuiral iha domaatis relafions matior Gt muay presant a sk
of domestio atuse to an unrepresentsd paty, or to a chd or other mendsr of the household, e wyer should
provido en explenation of the relo of the (ind-parly noutrel that s adequats to encbio the unremesenied party to
mako an infermed declsion whether (o participate. This cammunicationis particulary tmportant when tho tewyer
Intends to drafl a wtiicn conftmation if the aiamsativo disputs resoiution (ADR) process produzes @ rgsglstion,

iesue prosanisd:
RMay a leeyer act a3 o hird-party neutral under RPC 24 In a domasto ralations matterwhen a party i
unrepresanied and tho matter gutantlaly nvolves rick of domestic ebuse to a party, chid crother househe

8hon rswan:

Yus, subject to impastant ooasiderations,
Rules:

RPC2Aand 112

Dlacussion:

A lauyer ecting e a third-parly nautral under Rula 2.4 must ba sansitive to, and adeguately address, te
pessibiity that an unsepreseniod party may ratfully underetond the izwyar'a neuval rola. Absant an adeguate
aexplanation, an unepreseniod party may taflove that e lawyer's assiatanee in resolving the matior trefudas
mmummmﬁ»mmmmnmmmnwmbmmm
o domesto relefions matior whara there may to ek of domestio abuse to an unrepresanied paity or to a child or
other housekeid mombar .
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daclzicn to preccod wih ADR, If tho lawyor provides afaquals informeton abeut the Bnfisiens et tho celo ofa
i party noutrel end chenyiso boBeves ADR I apprepristand.
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who 6avo 60 Biix-party nesizalo, lavwyess serving i 8o relo may xparienco Lniguo predisms €3 o cosut of
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oy suico tn come sluations, such 2o when en unnpresented garly feguantly uses ADR. Howoves, tho
OCemmant providas al “mace tnfornation ulll be reqiéed” in giher diwimatennan, and in 030 thgtaness e
lawyercheuld infiom urmprasantad partios of S0 important ditfsranses Betwasn the lawyers refo 63 Biid party
naubal and o leeyers i as a dient representative, including tho inappiicabty of the alicmoy-clsm evitentary
piviiago.” Commant 3] conclstan: “Tha axtont of discsure rogulired under this paegraph wil dopend on the
partiouter partic tnvalved and ho suliact matter of tho prosceding, 25 wal 63 tho parfiadar Ssatoea el thn
dloputoresoiution proosso celsted”

in doteneining (o extent of disdissure raquired belsro madiatng a domestio refafiona matier, a tawyer sheusd
considerihat Bmay 6o difia to datecta ik of damestio abusa, B2ocise 6n tnraprosanted garty who hes
590 & targat of elusco might ot veluntaer that dfbmatian, & fxayer moy frd & appropriats ¢ davelep questons
o usa in gsrecning potantts! matiers. th addiion, siuth 6 party may have unreatialis axpasiatons kol o role
of a noude] rat weuld act bo dispetied Sy a clutomantafnanrepraseninton, A tawyer may wish to consitder
cffaring cancrato aximples, sush €3 en axplanation thal tho noxtually reguired ofa mediater prociudss gling
any advieo end prociizdas commaniing ¢n the raasenablenase orunreasenabionsss of a partys proposalns.

Althaugh a lewyer typicaily has Smited information eboutthe scphistioation of the parties at the culeet, tho lawyor
may dovelop queationa or aonoama reganiing an unmpresented partys comprekension of ho neutrals eclo a3
the mogiation progeesses, Thalning i tho arsa of demestis abuso an assiat the lswyern

tachriguos or identifying behavicral oues Biat could Ba of vakio by esseasing whotherundiseieasd abuse may o
anlseun thatwoitd ensrit gupplaments) explimations or éisclaimess abeut the neutrafs rei.

##ho ADR pro0839 resulis th an agreemant, the tiird-parly nowlrel may ¢raft @ wilion confmation af that
egroemantwith e anish or a0 o sty 0 appeare waranind urdor tho clroumstances, Howaver, the
aautmd msy notdmft a glasding with cuatemirad provisiona en Sohall cPbath pares nar indartais g cammen
reprosantation of the parties pursiant to Rito 1.12{) WERA Adviosty Opinton 201801, When dmfing o
eerdirmation of @ emadistad agrecmant, the innger acing a9 o Giind-party neutral ahoud eanshise he ek hata
courtenay hold that tho vatiing mests tho eiandarde foren enforcsatiy agreemeant dospio the iawyers ntanon
notfo rapresont aiher pary e

Featrcios
1. Demeatioabuse,” a3 zacd i this epinton, refars © paltams of Bahavier thas Gt tho dolnidion of “Comastio
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Advisery Oplnlen: 202201
Year lssued: 2022

RPCiN 42
Subjock: Lawyer's Email “Raply All” nciuding Another Lawyar's Cllant

Opinian RPC 42
Lawyer's Emall ‘Reply All° Insfuding Ancthar Lawyar's Cllent

mw 220
Yoor issuad: 2022

RPCGRPC4.2

BUMMARW: If a lawyer emalls a aseond lssyer with a copy to the first iswyer's own ellent, and # the gaoond
lawyer “repties afl," whather the socond iawyer vislates the prohbiiion againut communisalions to encther
Iwyer's efani witheul that lowyar's cansent degonda en the refovant facts end ciroumstances, Based on various
facters, the seoond tewyer must make a good feith detenmination as to whather the lawyer who sent the {nits)
communication hed provided implsd consant to & “reply &iF responsive elestronio communication,

Facts:; Lowyer A Infiiates communicaiion and sands en emafl to Lawyer B with a opy (oc) to Lewyer A's cun

clignt. When responding, Lawyer B "eplies eil” and in doing co cimuiionaously communicates with both Lawyer
A end Lawyar Ala elfent.

tsoun presented: Doos Laviyer B wolats RPC 4.2 whan Lawyer B “repfias eff® and inchudes Lewyer A cBentin
the communication without ehialning express pricr consent from Lewyer A?

8hort answer: R {3 the apinion of the Commiice on Profagslanal Ethios that “Reply AT may b aliowed i censent
oan bo implied by tha fects end cirourstanoes, ikt express consent Is the prudont approash.

Rulae
RPC42
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RPC 4.2 prai2its atawyer in o coursa of represanting o efient, Som communisaling ebouttho sutect matiercf
the mpesantalen wih o person the lawyer incws to o represented by encther ipuyer b e extler, unlesa o
tasyertias w0 consend of o porsans (awyer or ta qultartzed ta €0 co by (av or court antes, Acocrdingly, &
would to Inconaistent wih RPC 4.2 for a tawyer to iniato an emsil o ensther inwyer and that kxwyers olient
wihout chlatning pricr conserd from thatsecond kxwyen

Tha pirposa of RPC 4213 fo pretect a ciant from ovaroaching by ether ixwyers who o10 paricipating tna
ration, from Mxtarfarennn by thaea txwyars with the ciitniineyor refatenship, and fom the tocunacied
disetasure of irmation relating to a repmsantation, RPC 4.2 Comment {1). Oensant to comatunicato stata
matterwih o reprasanied porsen can be exprescly granted by a disnta (aager. R alzo can be bnplicd by tho gricr
courso of acnduck emeng the tawyarsina maties, R can bo inforved from o cients lewyers partidipation in
relovant ccmmunisationa, and & can &9 infared from cther facts and dreumatanoes.

S would bo inconsizient with RFC 4.2 for Lawyer A to fnitiat en email to Lawysr B and Lawyes 8% clont withaut
alitaining pice conoant frem Lawysr B, Acsondingly, B fict at Lawyar A ooplas kar ovn clent en an alsctrenio
communteaion to which Lawyer B i3 roplyling doas natby iz permit Leagrer B to “Yeply o wihout Lawyor AS
ccnsant. Rulo 43 ¢oas not clato that 80 consent of the ctisar lawyes must Bo “axpresaly” given, hut o host
practicn (3 to abtatn cxpress consent.

Whether consant eay bo “mplod” th o parteudar aliuaton cequdres en ovaluation of o the faots and
droxematanans sursimding the mpresantston, inchuding how the communisation wes infiated and by wheonx G0
piior ooiee of conduct bebwaon he wyem tnvolved: the matize of tho matisr ad whathor & & tensactionsl or
advessariat; the farmatfly of tho esmrinicationss and &a extant to which a commanisation flom Lowyer B &
Lowyar A cent mishi intarfers with tha clantiowyar miatisnakip,

Tho Rastatomans of o Low Goveming Lawyam provides S1at on cpposing swycrs cenaent to communicaiion
with hor ciont Yoy bo inplied cathar than @xpress.” Restatsmant (Thind) of the Law Govaming Lawyam §69
oommont). Sevaral baraities comntioes havo exantiad this iasuo and conclided that whis consest to Yeply
{oal® cammodoatons ray scmotines be ifarrad flam tho ficts end drsumsataneas, R I3 prudant to comzre
axprass censentdum eppesing counsel. Cpinlons from ctharglatos hat refact this vicwr incluto, South Ceselina
Bar Eihics Advisery Gpinien 18.04; North Carcina 82 Bar 2012 Fonnal Ethios Gpinton 73 Califemia Btanding
Cenm, 60 Frofl Rasponaibiity & Condust, Famns Op. 20144813 end Acan, of tha Barof o Cily cfNY Comm.
on Profl and Juxicts) Ethias, Fermal Gp. 20001,

Thato are efuatons whar prior cancent eright ba impiad by the tateiily of tho {30ls and clreumstansss, Gne
relownt fact o whether Lawyer A, infSaig an electunic eomerunioation, 00’ her ovn clienl. But ethar faclem
gheuld ka oonsidared tofero Lawyer B ¢on reasenably vely an impiied aonsent fram Lewyar A,

+ Ono impostent fctor i3 Gho pricr cowrso of conduct cfthe (awyaro ard thelr cfionts tn the mattar, i the awyerns
involved hovo coidinaly add thatr clants en conununisaions, tn mest clrcumatanees thay ahsuld ko ab% to cely
an thet past jusion i fitire cemrumications of a sisiar typa. (n paricedas, the respanding Lowyer B should ba
ailo o rety en o past praction af LawyerA.
< Thofype of communiontion i3 g related fastor. Bmata gnd taxts aro oRan utcd a3 8 substiuta for cral
comnunicatonn, and &5 contaxt of on electrenio commmmication B tupustant. Fer axampl, 8 gartes gfemals
and toxta amang trayars and thalr cionts takes the dharecior of en aciive disousalon anong pariee wiidn a
reom, 90 “scnvorsalicn” moy not o duront fem o fnoto-0100 convarsation iy vwiidh o lixyem ero ablo
proiset Mo nterests of heir clonts.
« A ralztod Sster s tho aumboref persns Lawyer A 0ot ¢n kap Inike communiestion. (Lewyer A sentan el
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solely io Lawyer B, with o oopy 10 Lawyar A% ciant, then Lawyer B ehauld aveld “replying off besauss Be cnly
cSorragiplent athar ian Lawyer A 1 Lawyer AS ciient (o chould bo readlly dartifiebla iy o adduss bay),
Mowaves, # Lowyur A cends an emall to mulfiplo reclplints, (ncfuding har clantas a %’ emeng othem, Lavyer8
may bo unsware St Lawysr Ao disntls cn the Gst end B may bo unmasonibie to apect Lavyer B to gcanch
mammmuwmhmwmmemmuuma
Lawyor 06 009 £10 B0t viaio (0 Lawyer B, tho later il not bs cdlo to iniew that a persun on a oo listla a aient
of Leinyer A inantwaring tho emafl, Lasyer B choidd act bo froated as having asmmunicatod wih o ofiant of
Lawyer A wikoul express prior aonsonl.
»An inporiant tctorla o nakire of (o matier, Ris common i coms transactionad Boids of taw tor Soth lewyere
and effants routcly f0 0o other ionyers and ¢licato in cartoin communicatisng cefated (o o tranagotion, for
examplo dreulating revised dooenants emeng a transeetian team corpisad of multiplo partias gnd thelr
tawygr, Absant ather clroumstances, Leayar B can rely on that past 0ourse ¢f conduct among the lewyers and
athgmimsivad in a trarsection, Naeverthalsss, tho best praction s ¢o miso the 15sis qarly in tha trensactionand
63l Common 0onoant enong the tewysre and thalr disrio=preforshly ounfimad hhwiting,
*Lawyero In adversainl matters ahouid dwayo aveld communtoatng with oher aeys:d clonty witioid axpress
pamigaton, Beoatso of s contentions nalure of adversarial proceadings, thers i3 & greatersk that such
communicatians cotld iniasicrn with eeriawgyare’ relcionchips vwith thelr cfients end savo to hamm fige
«Banty intgrasta. Thib b el epaalat imporiene in esimital aazes, and proceculors chould akways sask axprass
oonsent from defensa oounsel Beltro ncwingly odfing tho dafndan,

Censldaring ho hisnt of RPC 4.2, togethor wih the ehovo facam ard elhar ralavent fizots end croumstonoss,
Lewyer B must make o gosd fafth deteminatisn wheihor Lawyor A has provided implled cenaant ¢0 @ Yaply &
respansive elsstronio communication fom LewysrA

Undar no elreumatences may Lowyer B roepond solely to Lawyer A3 dient wihoid Lawyer A prier camoant,

Besauss of the easa with wiich “Yeply & clacanio cemnumications may &o sent, tho gotontsi fory ixterferanco
vith tho dienawyar cafaticnship, and tho potentiel forinadvartant walvar by tho cliont af tho e¥emaycliont
prvEego, B3 edvisabio for o tawyor sanding an aloslrenic contaunisation and who wants (o cnsuro tiat her
<cRant oo notrecsiva any alastunic communication faspenses e tho rssaling lowyer 67 garties, to fanard
ho glectonic communicolicn eegasutaly to ker cisnt. Sonding o biind capy & the dient en 0o ariginat efectronis
communication Is & potontial option; howaver, bacauze of difivances th how varous emel applontions hando
o oomatanda and reptien, R prodont fora lawyer instusd to agpamiely farverd on gloskonto communicaion
ummawmmWMbmmammmm
cpsosing omunoad, that consens i not graniod to copy tho clnt o o responsivo elactronio communioation,

™ avald a posaibio inooeot essumption ot implicd osnsont, o prutent prestion & for afi asunse) invevedina
miier 1o eclabilsh ot tha cuiset a procedure for dotermmining undar what chuumstances tho iawyers dweived may
%oply aii* when a represaied party I copled en on clectrants cammunication,

Rsttary Opinions exe provided for 80 edusation of tho Bar end ratect the optnicn g1t Osaunitss an
Profeacional Eiics (CFE) or ity grevecesaots, Advisery Opinicna ara pravided pursuant to the authateatian
granied by tho Boand af Gevarnazs, ut o not hdiiduafly apgrovad By tho Beardand do not refect tho efficial
postion of the Bor eocastation. Lows chorthan the Weshingten Stito Rulss oI Mvafssional Candunt may epily
to o tnguiy The Commitles’s ancwar dsas aol tncludo ar opine ataut any her applicablio tow char than ha
msaning of ho Rulas of Profissiona) Cendut
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WASHINGTON STATE

BAR ASSOCIATION

Advisery Opinton: 202202
Year lssued: 2022

RPO(a): 1.4(c), 8.8(d)(1), .7, 8.8(b)
Subject: Malpractice insurance Disclosure Requinments

Advisory Opinlen: 302202

Year lssuad: 2022

RPCs: 14(c), 8.8{d}{1), 6.7, 0.8(b)
FACTS:

The Washington 8tato Supreme Court recently adopted o new Rule 14{e) of the Rules of Profassional Condust.
RPC 14 focusss an communication fram a lawyer to a affont so the cfiiert can make informed docislons
regarding the represantation. RPC 1.4(c) cequiras diatiesuro of a lawyer's malprastios inguranso status to clients
and prospective ciients if the Iswyer's profsasional tiabify insurance (malpractios inaurance”) does not mest
minimum lsvels. A lawyer awst promptly obitain written informed consent from each dient, end within 30 days
obiain shmilar consent from ezch ciient when the lawyer's malprastice insurance poiicy lapses or is temminated.
Tho minimum (ovela are $100,000 par cecurrence and $300,000 in 810 sggregate, Afacted tawyers include
tawysrs with an astivo statss In the Washington Stato Bar Ascoolaion (WEBA”), emsritus pro bono status
{awyers, and visiting lawyers parmiliad to engage In Simited practics under APR 3{g). Tha disdoase
reguiramants ¢o not apply to judges, arkraters, and mediaters not otharwise engaged in tho practics of lav; in-
house osunse! for @ inglo entity; govammant lawyers precticing in that capacily; and employes lawyers of
nonprofit logal servioss crganizations, or velintsar lawyere, when theso lawyers are provided malpractics
insurenco coverege et the minimum tevals. RPC 1.4(c) became effoctive Baptembar 1, 2021,

Tha WBBA has recelvad several guestions regending the meaning and epaficabiiily of RPC 1.4{c). These
quastions are eddresaed below.

QUESTIONS:

1. Doga RPC 1.4{0) apply retroactivaly to exdating cllents of uninsured lawyers, or to new ¢isnts only? fan
tnsured fewyar's insurenco policy lapsses or la terminated, must tho lawyer discloss that fact and cliain walvers
fram alt exdating elonis, inclsding thase who had engaged the lawyer prior to the effective date of tho new nis?
RPC 1.4{c) doas not eppiy reircaciively to an uninsured lawyer' clisnts whess represaniation commanoed prior
1o tho effective dato of RPC 1.4({c), Lo., Septamber 1, 2021, tndeed, RPC 1.4{0}{1) cn its faco requires an
alternay to nctily @ client i wiitiag of the ahsanse of such inmurance coverago only “bafore gretthe tme of
commencing representation of a clan),” and thua tho nila does not reguire notiss of the abdgnoo of such
insuranco with respect to represantalion that commenced prier to Septamber 1, 2021,
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mmumwmbmmawt.m.mmmmab
tenminated during the repsasentation, tho duties satforth In tho seoond and third sentences of RPC 14(o}(1) wit
mmamwmmmmmmmwmmw
notioo regulremants, avan if the representation had commenced prior to Seplembar 1. 2021.

2, it & tawyar of law Brm i3 “seifinsured” at or axveeding the minimum ocverage levels hrough the eccurmulation
of resasved amounts or relentions, or covered by 8 “captive insurer.” is that sufliclent covarage by lawyer
professional Gatity inguranco as defined in RPC 14(c)?

A tawyar or frm thet decides o bo whelly “selh-insured” with persenal or corporate 8536t and othenidse is
without a maipractice poticy issusd by an insirance company, i “not covered by tawyer prefescional Babfily
insurence” urdar RPC 1.4(c). Such an atiemey or iaw fm essantially I8 “golng bare,” and therefore must comply
with the notios and consent provisions ¢! RPC 1.4(c).

RPC 1.4(c)'s reference to ‘lawyar professional Bebifly insurance” generaily meens coverage wider a malpractico
pelicy cflered through the private, compatiive insurance marketpiaoe. Howaver, thera la nathing in RPC 1.4(c)
that preciudes insuranco coverags fram 8 “captive tnsurer,” “visk ratantion graup,” insurance purchasing group,
or goma cther ingtrance entily that i in gocd etanding, chastsred or icensed a8 an Insurer in its domiclle
jurisdistion, has assets that excead is Babiias, has tho ablity to pay claims, and oemplies with al appiicable
statutery and regulatory requirements, A lawyer or (aw frm insured by such an insuranos entily genarafly does
not vislats RPC 14{c).

A Babiity insurance policy with a seifinsured retention, resaIve, of ¢aductbio, does not by iseif viciate RPC
1.4{0). However, as noted in Comment (8] of the ruls, fthe lawyer knows or has regsen o know the deductible or
saihinsured retontion cannet bo pald by the tawyer or tha law fim i a loss coours, the attomaey or fim's
insurance coverage (s insufficiant to meet the minfmum dofler amounis cet forth in RPC 1.4(c).

3. I3 coverage by a profasaional ety fund such s the Cragon State Bar Professional Lishiity Fund (PLF)
“lgwyer profossional Babitly insurance” within the meaning ¢! RFC 14(c)?

The PLF webslta dassiities the PLF as followa:

For aver forty yaess, the Oregen State Bar Professional Liebfity Fund (PLF) has provided malprantice coverago
to tawyers in private prectios in the state of Gregen, Tha PLF i3 a uniguo arganization within tho United Etatss.
Tho Orogon Stats Sar Board of Govemoro created tho PLF th 1877 pursuant to stats siatuta (ORS 0.080) and
with approval of the OSB mambership, The PLFP began oparation on July 1, 1978, and has been the mandatory
provider of primary malpractice coverage for Oragon inwyers sinoo that date. Though a handfid of other otatsa in
the U.9. requiro malpractios coverage for lawyers, Oregen is tho only stato that provides that coverage threugh o
mandatory banwelated program.

wemccbpitongiaboutiuiio-wo-arohtm) 11/21/2021, Based on this desortpion end the enswer to Qusstion 2
above, covarage by the PLF at or exceeding the minimum levels required by RPC 1.4(c) meets the requirements
oftho Rule.

4, Are lawyers who only provido non-iagal €8rvioes, oF tawrelated earvices™ as dsfined RPC 6.7, subject o RPC

1.A{o)s disciosure and walver requiremants?

A Washingten Scensed tawyer whose work I8 entiraly untetatsd to (egal earvices would nol be subjoct to the

disclosure provisiona of RPC 1.4{c). RPC 1.4(a){4) impiicttly estabishas that the dsclcsure requirements agply

activo members of the Washington 8teto Bar Assctiation who are engaged in the practice of law, A lawysr who

provides 1o legal sarvicos and providss no legal advioe, but instead only works, fer examplo, 83 a commercial

banker, an orchareist or a bartander, is not sequired to comply with the RPC 1.4{c) dlstissure requirements,

RPC 8.7(b) denstes tawrelated cesvicss” as sanvioss that "wmight ceasonably bo perfermed in conjunclion with

and in subsaianao are relatad to tho provision of {agel cesvicss, and that aro not prokibited s urauthorized

. peactico of law when provided by a nenlawyer.” Typisal law-related services includs itle inauranoce and reg):

astato work, tagistative lobbying, acosunting, Gnanclal planning, end cortaln uman rasources work, RFC 87
Comment (9}, RPC 6.7(a) atales that when a lawyer i providing Teveelated services,” the lawyer will be subject




101622, 825 PN Opltion 202202
to the RPCs unloss those services are provided in cliroumstancss that are clearly distinct from the lawyer's
provision of legal sarvioss, or unisss tho lawyer makns & clear to redigients of tha sarvices thot those are not
legsal seyvices and that the protactions of e ciant-iawyer refationship do not exist.
A lavyer who providas only law-retatod services, including but not Emitod to the examples inRPC 6.7 omt. (8], is
subject to the RPCs, ncluding the disdlosure requirements of RPC 1.4(c), uriess that lawyer compiies with the
provisions of afthter RPC 8.7{a)(1) or RPC &.7(a}{2), Le. by providing tho services in a manner clzarly distingt
from legal sarvices, or by taking reasonabio maasures {0 assuse that @ parson chiaining the law-related services
knows that the sesvices ero not legal aatvices end that the protsotions of the cBsnt{awyer relationship do not
exiat,

6. ts a tawyat in private practios subject to RPC 14(0)'s dississure and walver requirements if the lawyer
sepresants only ono enfiy, or a group of ccrperats or LLC entities that are contrelisd by that elngle entity?
Alawyer In privato prastios must comply with RPC 1.4(c) whather the lawyer represents a single client ormany
clients.

8. T a lawyer employad by en entily ag in-house counsel advizes that entity and aico advises othsr corporats or
LLC entifies that are contratied by tha singlo entily, wil) that lavyer bo subject to RPC 1.4(c}'s disdcsure end
walver roguiraments?

RPC 1A{c}{4)(M) provides that tho disclosure requiremant of RPC 1.4(c)(1) doss not apply to Inhouse counsel
for a sing'o entitn.” it {3 not customary for en employes to purchase insurence to cover patential claims by the
persen’s employer. if a lawyer's employer expedts tho kawyer also to reprasent its afffiates, suth work would be
conaidsred within the scopa of the lawyer's employment, In that eftuation, tha lawyer muat comply with applicable
rules governing confilets of interest, but the tawyer i3 not required by Rulo 1.4(c) to notily tho employer's affillates
of tho absence of inaurante mesting the requiremsnts of this Rule, Cf, RFC 8.8{d){1) and Cemmeant [16] to RPC
6.8, parmitting an in-house lawyer not admitted in Washington ¢o represent the efiiliatos of the employer, as wel
s tho employe, in clrcumatances mestng tho regquirements of that o,

7. i1 a Washington Bconsed igwyer does not represent eny disnts within Washinaton State, will thet lawyer be
subject to RPC 1.4(o)'s discloaure and walver requirements?

Yu3, RPC 14(o) detines Towysr” as an active mambar of 8o Washinglon State Bar Assoclation, without regard
to tho lawyer's oifioo [ctation and withoit rogard as to whathar the iawyor's clisnts ere in Washingten, tn another
stats, or i ancther oountsy, With regard to axaralsa of tho disclpiinary aadhodly, Commant {10} o RPC 1.4(c)
obsasves that whether the disclosure and notice cblgations of that Ruls apply to a Washington-icensed lawyer
presticing in ancther jurisdiction is detormingd by the oholos of law provisions cf Rute 8.8(b).

Advisory Opinicns are provided for the education of the Bar and reflact the opinion of the Commites on
Professtenal Ethics (CPE) or iis predocessers. Adviscry Opinlons am provided pursuan to the autheitzaton
grantad by the Board of Governore, butare not indiidually approved by the Baerd end do not refeat the officiad
postiion of the Bar association. Laws othar than the Washington Stete Rules of Professionat Conditct may epply

to the inqulry. Tho Commitico's enswer does not inchudo or opine about any atherapplicable law other than the
maaning of the Rias of Prafessional Condunt.
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Many lawyers are choosing to do some or all thelr work remotely, from home or other remote [ocations.
Advances in the reliability and accessibllity of on-tine resources, cloud computing, video conferencing, and email
services have allowed the development of the virtual law office, by which the lawyer does not maintain a physical
coffice. The COVID-19 pandemic accelerated this trend, causing many lawyers to work remotely (virtually), or to
spiit their time belween a traditional office and a remote office (a hybrid coffice).[n.2}

Although this modern business model may appear radicaily different from the traditionat brick and mortar law
office model, the underiying principles of an ethical law practice remain the same, The core duties of diligancs,
loyefty, and confidentiality apply whether the aoffice is virtual or physical. For the most pant, the Rules of
Professional Conduct (RPC) apply no differently in the virtual office context. However, there are areas that raise
special considerations in the virtual law office.

Below we first address whether a Washington licensed lawyer needs a physical address. We then discuss ethical
congiderations for lawyers who practice remotely from outside of their state of licensure. We then summarize
some of the ethical Issues lawyers with virtual law practices may face.

I. Requirement for Physlca) Office Address

A. General Requirements

There is no requirement that WSBA members have a physical office address. Secticn lI{C)(1) of the Bylaws of
the Washington State Ber Asscciation (WSBA) requires that each member furnish both a “physical residence

Rttpe://a0.wsba.or/print.aspx?ID=1700
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address” and a “principal office address.” The physical residential address is used to determine the member’s
district for Board of Govemors elections. The Bylaws do not require that a principal office address be a physical
address. However, Section lI(C}(3) requires an active member residing out of Washington to file with the WSBA
the name and physical strest address of a designated resident agent within Washington State.

Simiiarly, Admission and Practice Rule (APR) 13(b) requires a lawyer to advise the WSBA of a "curent mailing
address” and to update that address within 10 days of any change. Nothing in that rule Indicates the malitng
address must be a physical address.

General Rule (GR) 30 permits courts to require service by email. if a lawyer is handling litigation in a jurigdiction
that has not adopted such a requirement, the lawyer might wish to serve opposing counsel through hand
delivery. The Civil Rules (CR) do not require that a lawyer provide an address for hand delivery, Rather, CR §(b)
(1) provides that if the person to be served has no office, service by delivery may be made by “leaving It at his
dwelling house with a psrson of suitable age and discretion then residing therein.” Service, of course, also may
be made by mall. Particularly in jurisdictions where It Is customary to serve pleadings by hand delivery, providing
the opposing counsel with a physical address to do so (such as a business service center) may mean that the
lawyer will gat the pleadings considerably faster. If a lawyer does not want to provide opposing counsel with an
address for hand delivery, we suggest that the lawyer seek an agreement to have pleadings served by email
Instead, as permitted under GR 30{(b}(4). This opinlon does not address opposing counsel's options in the event
service by hand delivery is desired, but the Washington lawyer does not agree to a physical address or alternate
means of delivery.

B. Address in Advertisements

Under RPC 7.1, “Alawyer shall not make a false or misleading communication about the lawyer or the lawyer's
services.” Therefore, a lawyer working virtually may use a post office box, private mallbox, or a business service
center as an office address [n advertisements, so long as that information is accurate and not mistsading. Sse
RPC 7.1 cml. [8]. An address listed in an advertisement may be misleading if a reader would wrongly assume
that the lawyer will bs available in a particular location, For axample, it may be misleading for an out-of-state
(awyer to fist a Seattle address in an advertisement if the lawyer wiil not be available to mest in Seattle. However,
if the advertisement discloges that the lawyer is not available for In-person meetings In Seatils, the advertisement
may not be misleading. See also Section IlI-C below.

Alaw firm with offices in muitiple jurisdictions may establish and maintain an office in Washington even if some of
the firm’s lawyars are not admitted in Washington, To aveld misleading the public, howaver, when identifying
lawyers as practicing in a multijurisdictional office, the firm should indicate the jurisdictional limitations of lawyers
not licensed to practice in a jurisdiction where the office is located, RPC 7.1 & cmt. [14]; RPC 5.5(f) & cmt. [22].

ll. Remote Practice from Outslde of State of Licensure
A. Washington-Licensed Lawyers Practicing Remotely

Lawyers Increasingly are practicing law remotsly not only from a physical office, but aiso from outside their siate
of licensure. For axample, a lawyer who is ficensed only in Washington may practice from a home office in
Oregon, ldaho, cr another jurisdiction. The COVID-18 pandemic amplified the need for and interest of lawyers to
work from a homa that may not be located in their state of licensure. Many lawyers may continue {o pursue this
practice model after the pandemic subsides.

This apinton is generally limited to Washington’s interest in regulating Washington lawyers who practice remotely
hitpsHeo.wsba.ong/prinl.aspx?iD=1700
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in ancther jurisdiction. A Washington lawyer's practice that creates a professional footprint in more than one
jurisdiction potentiatly may subject the lawyer to discipline in each jurisdiction. See RPC 8.5. Washington lawyers
who practice remotsly in ancther jurisdicion therefore should confirm that their presence In the other jurisdiction
does not violate that jurisdiction's definition of the unauthorized practice of law. A Washington lawyer practicing
remotely in another jurisdiction also should Investigate and comply with local business and tax regulations and
any cother applicable laws, an issue that exceeds the scope of this opinion.

A lawyer licensad in Washington may practice remotely from a jurisdiction outside of Washington without
committing an unauthorized practice of law viclation, only if allowed by the other jurisdiction. RPC 5.5, which
regulates the unauthorized practice of law, is largely adapted from American Bar Association ("A.B.A.") Madel
Rule of Professional Conduct 5.5, which most other states also have adopted. A lawyer's remote practice from a
Jurisdiction in which the lawyer is not licensed implicates Washington RPC and A.B.A. Model Rule 5.5(b), which
both provide that a lawyer who Is not admitted in a jurisdiction shall not “establish an ofilce or other systematic
and continuous presence In [the) jurisdiction for the practics of law,” or “hold [the lawyer] out to the public or
otherwise represent that the lawyer is admitted to practice In fthe] jurisdiction.”

in late 2020, the A.B.A. Issued Formal Ethics Opinion 485 to address whether remote practice from a jurisdiction
whaore a lawyer is not liconsed violates Mods! Rute 6.5.{n.3) A.B.A. Opinion 495 takes ths position that “a lawyer
may practice law authorized by the lawyer’s licensing jurisdiction for citents of that jurisdiction, while physically
located in a jurisdiction where the lawyer is not licensed if the lawyer does not hold out the lawyer's presence or
availability to perform legal services in the local jurisdiction or actually provide legal services for matters subject
to the lccat jurisdiction, unless otherwise authorized.”[n.4] A.B.A. Opinion 485 further clarifies activities that do
not constitute unauthorized practice in a remote jurisdiction:

Alacal office is not "established” within the meaning of [RPC 5.5(b)] by the lawyer working in the local jurisdiction
if the lawyer does not hold out to the public an address in the local jurisdiction as an office and a local jurisdiction
address does not appear on letterhead, business cards, website, or cther indicla of a lawyer’s presence ... If the
lawyer's wabsite, tetterhead, advertising, and the like clearly indicate the lawyer’s jurisdictional (imitations, do not
provide an address In the local jurisdliction, and do not offer services in the local jurisdiction, the lawyer has not
“held out® as prohibited by the nuie.

A numbsr of jurisdictions have issued ethics opinlons that track or exprassly adopt A.B.A, Opinion 4985.[n.5] This
Washington opinion agrees with this emerging but consensus view that a state does not have a substantial
interest in prohibiting a lawyer from practicing the law of a jurisdiction in which the lawyer is authorized solely
bacause the lawyer is practicing from a home office in another jurisdiction. A Washington-licensed lawyer
therefore generally does not violate RPC 6.5 by practicing from a home that is remote from Washington if the
lawyer adheres to the guidefines that are enumerated in A.B.A. Opinion 495.

A remote Washington-licensed lawyer, however, may nol establish or advertise a physical presence cutside of
the home to practice law in the remote jurisdiction unless that physical presenca Is otherwise authorized by the
remote jurisdiction. Nor may the remote Washington-licensed lawyer explicitly or implicitly communicate that the

lawyer is authorized to practice law In that jurisdiction, such as by assisting a local client with a legal matter that
is limited to the remote Jurisdiction.]n.8}

A lawyer practicing remotely whose multijurisdiction law firm has an office in the remots jurisdiction should

ensure that communications such as the finrm website, advertising, end lefterhead do not imply that the remote

lawyer (s authorized to practice law in that jurisdiction. The key principle for permissible remote practice is that

“the lawyer is for all intents and purposes invisible as a lawyer to a local jurisdiction where the lawyer is

physically located, but not licensed."[n.7] When a remote Washington-licensed lawyer complies with these
Ritps:iieo.wsba.org/print.aspx?D1760
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limitations, the lawyer’s use of a virtual communication platform such as Zoom to hold meetings from home or to
appear in a judicial proceeding in a jurisdiction in which the lawyer is authorized to practice presumptively does
not establish a law practice in the remote jurisdiction.

AWashington lawyer further may be otherwise authorized to practice law in a remote jurisdiction by RPC 5.5(c)
or 5,5(d). For example, a Washington lawyer may practice temporarily in a jurisdiction where the tawyer is
precticing remotely to participate in an alternative dispute resolution proceeding that reascnably relates to the
lawyer’s practice in Washington. Ses RPC 5.5(c)(3). In addition, a Washington lawyer may establish an office or
engage in systematic and continuous practice in a jurisdiction when that practice is authorized by federal law,
See RPC 5.5(d)(2). But when practicing without a local licanse under any of these provisions, the lawyer must
Himit this practice to the scope that RPC 5.5 authorizes for these specified purposes.

B. Lawyers from Other Jurisdictions Practicing Remotely from Washington

Simiiarly, a lawyer who is licensed in another jurisdiction may practice law ramotsly from a location in
Washington without engaging in the unauthorized or unficensed practice of law, but only if the lawyer fully
adheres to the sama guidelines and restrictions on remote practice. Lawyers licenssd in other jurisdictions who
are considering practicing from a location In Washington should consult the rules of professional conduct from
thelr state of licensure to determine whether such practice is aliowed. See RPC 8.5. A lawyer from another
jurisdiction who practices remotely from Washington further must camply with all applicable state and local
business and tax regulations and any other applicable Washington laws, an issue that exceeds the scope of this
opinion.

lil. Complying with the RPCs when Usling a Virtual Law Office

Lawyers practicing in a virtual law office are no less bound by thelr ethical duties than their colleagues practicing
in a physical office. The standards of ethical conduct set forth in the RPC apply to ail lawyers regardiess of the
setting: physical or virtual, Howaver, certain duties present spacial challenges to lawyers practicing In the virtual
law setiing, including the duties of supervision, confidentiality, avolding misleading communication, and avolding
conflicts of interast as set forth below.

A. Supervision

The duties of supervision embedied in RPC 5.1, 5.2, 5.3 and 5.10, apply in afl law offices. But ateff and other
lawyers in a virtual law office might not share any physical proximity to thelr supervising lawyer, making direct
supervision more difficult. Thus, a lawyer operating remotely may need to take additional measures to
adequately supervise staff and other lawyers in his or her employ. A virtual law office often will employ services
from vendors cutside of the firm, such as computer cloud services, social medla and other digital communication
services, and document review services. A lawyer also must make reasonable efforts to ensure that these
services are provided in a manner that is compatible with the lawyer’s professional obligations. RPC 5.3 cmt. [3).
To ensure competent supervision of non-lawyaer assistants, a lawyer should becomo and remain familiar with the

necessary features of employed technolegles, such as vendor privacy policies and security practices. RPC 1.1
cmt. [8].

Supesrvising lawyers must be mindful of lawyer employees’ and nonlawyer assistants’ use of electronic devices.
Whether the devices are provided by the supervising lawyer or belong to a lawyer employee or nontawyer staff,
lawyers must take steps to ensure that the devices are securely managed, and that client information is kept
confidential.

hitps:ifao.wsba.ong/print.aspx?iD=1700
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B. Confidentiality

RPC 1.6(c) requires a lawyer to maks reasonable efforts to prevent the inadvertent or unauthorized disclosure of,
or unauthorized access to, information relating the representation of a client. Factors to be censidered in

determining the reasonabiensss of the lawysr’s efforts include, but are not limited to, the sensitivity of the
information, the likelihood of disclosure if additional safeguards are not employed, the cost of employing
additional safeguards, the difficuity of Iimplementing additional safeguards, and the extent to which the
safeguards adversely affect the lawyer's ability to represent clients. A client may require the lawyer to implement
special security measures or may give informed consent to forego security measures. RPC 1.8 cmt. {18].
Simitarly, an attomey must take reasonable precautions when transmitting information relating to the cllent's
representation. RPC 1.6 cmt. [19]. Lawyers also are responsible for assessing whether additional security
precautions are required to compiy with other law, such as state and federal laws that govern data privacy. RPC
1.6 cmt. [19].

The use by a lawyer, whether a virtual office or traditional practitioner, of anline data starage meintained by a
third-party vendor raises a number of ethical questions bacause any confidential client infonmation included in the
stored data is outside of the direct control of the lawyer. WSBA Advisory Opinion 2215 (2012) addresses the
lawyer’s ethical obligations under RPC 1.1, 1.6, and 1.15A. Alawyer intending to use online data storage should
revisw that opinion, and be especially mindful of several Important paints emphasized in the opinion:

- The lawyer as part of a general duty of competence must be able to understand the technology involved
sufficiently to be able to evaluate a particular vendor’s security and storage systems.

- The lawyer shall be satisfled that the vendor understands and agrees to maintain and secure stored data in
conformity with, the lawyer’s duty of confidentiality.

- The lawyer shall ensure that the confidentiality of all client data will be mainteined, and that client documents
stored online will not be lost, e.g., that the vendor will malntain secure back-up storage.

- The storage agreement should give the lawyer prompt notice of non-authorized access to the stored data or
other breach of security, and a means of retrieving the data if the agreement is terminated or the vendor goes out
of business.

- Because data storage technology, and related threats to the security of such technelegy, change rapkily, the
tawyer must monitor and review regularly the adequacy of the vendor's security systems.

As the opinion conciudes, “A lswyer may use online data storage systems to store and back up cliant confidential
information as long as the lawyer takes reasonable care to ensure that the information will remain confidential
and the information is secure from risk of loss.”

Lawyers in virtual practices may be more likely to communicate with clients by email. As discussed in WSBA
Advisory Opinlon 2175 (2008), fawyers may communlcate with clients by emall. However, if the lawyer befieves
there is a significant risk that a third party will access the communications, such as when the client is using an
employer-provided email account, the lawyer has an obligation to advise the clients of the risks of such
communication, See WSBA Adv. Op. 2217 (2012).

C. Duty to Avold Misrepresentation
hitps://ap.wsba.ong/print.aspu?iD=1700
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Another duty with special implications for lawyers operating virtual law offices is the duty to avold
misrepresentation. RPC 7.1, 8.4(c). As discussed above, a lawyer may not mislead others through
communications that imply the existence of a physical office wherse none axists. Such communications may
falsely Imply access to tha resaurces that a physical office provides like ready access to meeting spaces or the

opportunity mest with the lawyer on a drop-in basis. Unless the lawyer has arranged for such resources, the
lawyar may not imply thelr existence. RPC 7.1.

Similarly, a lawyer may not mislead others through communications that imply the existence of a formal law firm
rather than a group of individual lawyers sharing the expenses refated to supporting a practice. For example, in
the physical office sefting, lawyers who are not assoclated in a firm may house their individual practices in the
same building, with each practice paying its share of the overall rent and utilities for the space. These space-
sharing lawyers would be prohibited from implying (e.g.. via the use of letterhead or signage on the bullding) that
they practice as single law firm. Similarly, lawyers with virtual law offices cannot state or imply on websites, social
madia, or elsewhere that they are part of a fim if they are not. RPC 7.1 cmt. {13].

D. Duty to Avold Conflicts of Interest

A robust confiict checking system is critical to any law office, physical or virtual, to aveid conflicts of interest
under RPC 1.6, 1.7, 1.9, and 1.18. A robust conflict checking system will include information on current and
former clients, prospective clients, related perties, and adverse parties. The confilct checking system is
particularly important in a law firm where an individual firm lawyer's conflicts of interest will be imputed to the rest
of the fawyers In the firm. RPC 1.10. In the physical office setting, physical proximity can in some circumstances
provide more reliable access to the condlict checking system. Lawyers in a virtual law practice, who most likely do
not have the advantage of physical proximity, must ensure that the confiict checking system Is equally accessible
to all members of the practice, lawyers, and staff, and that such access is reliably malntained.

Lawyers also should take care in the elsctronic transmission of client information to detect conflicts of interest
when the lawyer Is considering an assoclation with another firm, two or more firms are considering a merger, ora
lawyer is considering the purchase of a law practice. Any such disclosure should ordinarily include no more than
the identity of the persons and entitiss involved, a brief summary of the general issues Invoived, and information
about whather the matter has terminated, such disclosures made only after substantive discussisns regarding
the new relationship. RPC 1.6(b)(7) & cmt. [13].

IV Other Considerations Regarding the Virtual Law Office

Lawyers practicing virtually must comply with all applicable trust account rules. For example, Washington lawyers
under RPC 1.15A cm. [18) are required to keep trust accounts only with those financial institutions authorized by
the Legal Foundation of Washington. A lawyer who holds proparty while acting sclely in a fiduciary capacity, may
be subjsct to the requirements of statute or other law cutside of the State of Washington. See RPC 1.15A cmt.
B3

Another practical consideration is the Washington lawyer practicing virtuaily from outside of Washington, must
maintain trust account records under RPC 1.158B, and bs able to make records avallable for review or audit by
the clisnt or Office of Disciplinary Counsel. See, e.g., ELC 15.1 (random examination of books and records),

Lawyers practicing virtually still need to make and maintein a plan to process paper mail; docket correspondence
and communications; and direct or redirect cllents, prospective clients or other individuals who might attempt to
hitps//ao.waba.ong/nrint.aspxHDa1700
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contact the lawyer at the lawyer’s cument or previous brick-and-mortar office, an how to contact the attorney. if a
lawyer will not be available at a physical office address, there should be signage and/or online instructions that
the lawyer is available by appointment only and/or that the posted physical office address is for mail defiveries
only.

Finally, although e-filing systems have become more prevalent, attomeys who practice from a virtual office must
stiil be able to file and receive pleadings and other court documents that are not in electronic form.

Endnotes:

N.1 This opinion has been updated from its previous version to reflect 2021 amendmants to Title 7 of the
Washington Rules of Professional Conduct, emerging considerations in virtual practice, and insight on remote
lega! practice from A.B.A. Formal Ethics Cpinlon 498 (March 10, 2021), availabls at
hitps://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba-formal-opinion-
488.pdf (last visited November 18, 2021).

N.2 Ses Mark J. Fucile, New Normal: Risk Management for ‘Hybrid' Offices, Washington State Bar News, Dec.
021/Jan. 2022 at 16, hitps./Avabamews.org/2021/12/07/new-normal-isk-management-for-hybrid-offices/

N.3 Sae A.B.A. Forma) Ethics Opinion 485 (December 18, 2020) ("A.B.A. Opinion 4857,
hitps://iwww.americanbar.org/content/dam/aba‘administrative/professional_responsibliity/aba-formal-opinion-
485.pdf (tast visited March 10, 2021).

N.4 Sgs A.B.A. Opinion 495, at 34.

N.5 See Pennsyivania Bar Association Commitiee on Legal Ethics and Professional Responsibility and
Philadelphia Bar Assoclation Professional Guldance Commitiee Joint Formal Opinion 2021-100, Ethical
Considerations for Lawyers Practicing Law from Physical Locations Where They Are Not Licensed (March 2,
2021); The Florida Bar Standing Committee on the Unlicensed Practice of Law Advisory Opinion 20194, Out-of-
State Attorney Working Remaotealy from Home (August 17, 2020); District of Columbia Court of Appeals,
Committes on Unauthorized Practice of Law, Teleworking from Home and the COVID-19 Pandemic (March 23,
2020), see also Carole J. Buckner, Spotiight on Ethics: Rules of Remote Work, California Lawyer's Assoclation,
avaflable at hiips://calawyers.crg/california-lawyers-asseciation/spotfight-on-ethlcs-rules-of-remote-world (last
visited November 15, 2021).

N.8 Cf. e.g., In re Charges of Unprofessional Conduct in Panel File No. 39302, 884 N.W.2d 661 (Minn. 2016)
(admonishing Colorado lawyer under Minnesota RPC 8.5(a) for the unauthorized practice of law even though the
lawyer was never physically present in Minnescta, because the lawyer negotiated by emall with a Minnesota
lawyer about a Minnesota judgment on behalf of Minnesota cllents).

N.7 A.B.A. Oplnion 495, at 3,

Advisory Opinions are provided for the education of the Bar and reflect the opinion of the Committee on
Professional Ethics {CPE) or its predecessors, Advisory Opinions are provided pursuant to the authorization
granted by the Board of Govemors, but are not individuelly approved by the Board and do not reflect the officlal
position of the Bar assoclation. Laws other than the Washington State Rules of Professional Conduct may apply
to the Inquiry. The Committee's answer does not include or cpine about any cther applicable law other than the
maaning of the Rules of Professional Gonduct.
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