


_that provided by the Complainant. The prosecution argued iegal issues, not factual
iésues.
The prosecution argued the officers were immune from liability under
RCW 16.52.210, and that the calf was not neutered and, presumptively, a potentially
dangerous animal. The Complainant provided the police reports, studies on the Taser,
the Taser download report, affidavits by experts, affidavits by witnhesses, collateral -
animal cruelty laws, as well als legal argument. |
As the deputies or State offered nofhing supporting their actions or positions, the
Court was left with no choice but to acCept‘ the Complainant’s factual allegations as
verities. The Court had no mechanism to determine if the allegations were true or
exaggerated, and neither the State‘rjo_r the potential defendants offered any other set
of facts or supplemental inforl-'nation.'

“The Court heard all the arguments and read the files. By oral ruling, the Court
found that there was probab!e cause to support é charge of negligent animal cruelty,
that the potential defendants were hot immune from prosecution, that the conditions -
relating to the duties of the Complainant were met, and that the Complainant
understood she would héve to appear for any trial. The Court ordered a' criminal
compla'in.tl to be prepared.

Further the Court made very clear that once the complaint was granted, the
prosecution of the matter Wa.S turned over to the County Prosecutor’s Office for any

action it deemed appropriate, including declining to prosecute.
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Prior to a final order 't;eing entered, Prosecuting Attorney Brian Q'Brien made a
Motion for Reconsideration. The Motion was timely, but due to scheduling conflicts and
the filing of a subsequent motion, the hearing was continued to March 2, 2007. The
Complainant, through counsel, made a Motion to Appoint a Special Prdse_cutor and
DisQuafify the County Prosecutor.  The Motion was opposed by the State. Both
Motions were argued on March 2, 2007. |

- Issues on Motion for Reconsideration

The Prosecuﬁng Attorney has, in his Motion for Reconsideration, raised the

issues of:

1. The Immunity for Officers acting under the community care taking functions
from civil or criminal liability per RCW 16.52.210, which issue was argued at
the first hearing. The Prosecutor argues that large animals running at large
are a public nuisance and impose a duty on an ofﬁcer to act to impound the
animal, or face civil liability toward all persons and property who come within
the ambit of the risk created by the officer’s failure to act. RCW 16.52.110.
He 'argues the law required the officers to take action and that they are

" immune from prosecution for whatever action they chose to take; and
| 2. That CrRLJ 2.1(c) is unconstitutional in that it violates the Separation of
Powers Doctrine. The Prosecutor argues that the Court Rule is a usurpation
of the executive functfon of deciding whether to file and prosecute someone
for a violation of a criminal law and delegating that authority to the Court

through a private citizen. He further argues that a court cannot order a
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prosecutor-to act upoh the newly filed charge, as it has no authority to do so
either legislatively or inherently.
The Complainant argues:
1. That the Motion for Reconsideration was not properly beforé the Court on
procedural grounds. That the Prosecutor failed to identify which grounds of
CrRLJ 59 apply for reconsideration. However, she waived the objection for
this argument.
2. The Immunity argument under RCW 16.52.210 fails as it is a timited
fmmunity to destroy an animal that has been seriously injured and would_

otherwise continue to suffer. The destruction is to be undertaken with

reasonable prudence and whenever possible in  consultation with a
veterinarian and the owner. | “Reasonable prudence’." is the defining
requirement for immunity. The action to destroy an animal is to reduce
cruelty. It does not condone actions that are construed to be cruel,

3. The Separation qf Powers argumeﬁt as set forth by the prosecution indicates
that the Supreme Court Rule improperly enéroached upon the Executive
Branch power to prosecute. Complainant believes and argues that courts
play an integral role in the criminal proceedings, including the grand juries,

-inquests and the approval of search and arrest warrants. These actions by
the courts are required to initiate criminal actions. Therefore, this Court has

the ability to order a criminal complaint be filed without unduly intruding on
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the authority of the Executive Branch. Further, the District Court has equity
powers to authorize the criminal action.

Issues on Motion to Appoint a Special Prosecutor

The Complainant argues:

1. That CrRLI 2.1(c) does not require the Citizen Complaint be prosecuted by |
the elected prosecutor and where, as here, the prosecutor has an obvious
and inherent conflict the court should appoint a special prosecutor, under its
equitable powers. And, since the County. Prosecutor has publicly deciared his
position in support of the potential defendant, he is biased and unable to
properly discharge his duty prosecutihg this case.

2. Arguing in the alternative, Comp!ainant alleges the Court has the independent
power to disqualify counsel upon knowiedge of a breach of Rules of
Professional Conduct. Where a trial court knows of an attorney’s ethical
breach, it must presume prejudice and autometicaily disqualify that attorney.

The Prosecution argues: | |

| '1. The Couﬁ does net have the equitable poWers, such as would exist in.
Superior Court, to appoint a special prosecutor. Further, that if such reliéf is
sought by the Complainant, the Attorney Generarl's Office is the proper
agency. |

2. The Complainant has imagined the disability of the Prosecutor, when it is

merely a disagreement on the effect of the law.
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DISCUSSION

1. Officer Immunity

The question of officer immunity from civil or criminal liability while acting under.
the community care taking function was addressed in the-origiﬁal hearing. It states in
RCW 16.24.110, that any cattle running at large are a public nuisance. The officers
had a duty to act to /mpound the animal. If they fail to act, they may face civi! liability
fbr that failure to all persons and property who come within the ambit of the risk
created. Further, the owner of the animal can face criminal sanctions for aliowing an

animal to run at large.

The Prosecution cites to Livingston v. City of Everett, 50 Wn. App. 655 (1988),
where an animal control officer released a dog he had reason to believe was dangerous |
and had been running loose. The Court in Livingston indicafed the animal control
officer had a duty to exercise his discretiqn when confronted with the situation.

In the earlier hearing, the prosecution cited to RCW 16.52.210, Which sets forth
the Immunity from Liability for an officer for destruction of an animal. This statute is
part of the Animal Cruelty chapter and .states that the Iimitafibns in the chapter shail not
limit the right of a iaw anforcement officer to destroy an animal that has been seriously
| injured and would otherwise continue to suffer.  The right of an officer to destroy such
an animal is limited by the exercise of reasonable prudence, and whenever possible, in
: consultation with a licensed veterinarian and the owner of the animal. - Both law

enforcement officers and licensed vetermarlans are immune from civil and criminal
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liability for actions taken under the chapter if reasonable prudence is exercised in
carrying out the provisions of this chapter.

Certainly, we have all experienced or heard of animals being put down, .either
humanely through a veterinarian or by deputies in the field, after the animal is involved
in a car or other accident., In Spokane County, we have_deer collisions on the
highways, accidents with dogs or cats, moose, or other large animals loose in the
County. It can be very dangerous and damaging to ignore this situation. There is no
question the officers had a duty to control the calf. It was loose and had be_en on a
_busy Valley streef, and potentially had access to. the freeway. The officers had a duty
to contro! the célf and, uhder RCW 16.52.110, impound it. The calf was not, at the
time these actions occurred,. injured and in a state' of continued suffering. If was
exhausted and frightened, but not injured, so RCW 16,52.110 applied.

This situation required the officers exercise reasonable prudence in their actions |
with aﬁ otherwise healthy animal to impound it under RCW 16.52.110.

~ Had the officers been unable to control the movement of the calf such that it
endangered othérs and been obligated to shoot it, this matter would not be before a
court.' If the officers had deterfnined early on that the Tasering of the calf was
nonproductive, and had attempted other means of immobilizing it, this matter would
not be here today. Had they successfully contacted the owner, or waited to contact the
owner to appear and take contro! of the animal; this matter wouid not be here today.
If SCRAPS, th'e Spokane animal control agency, had been authorized to use tranquilizer

- guns prior to this incident, this matter would not be here today.
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Unfortunately, and pursuant to an article in the iocal paper, the officers had seen
a video of an adult Brahma bull immobilized _by a Taser and thought that would work
here. 'Spokesm'an-Reviéw, April 13, 2006; Exhibit 14 of Complainant’s Brief. They
attempfed to immobilize the calf using two Tasers (50,000 volts each) for three to foLlr
minutes simultaneously. This - action Went weil beyond reasqnab!e prudence and
crossed over to negligent cruelty. These actions directly resulted in the death of the
calf by the impact of the Tasers.

This Cdurt is focusing only on the act of Tasering the calf beyond what is
reasonably prudent to impound it, If deéth was the desired result, the officers should
have humanély Killed it. If impoLmding the calf was the desired result, it is highly
questionable that using two Tasers simultaneously for three to four minutes‘was
reasonably prudent, therefore, the actions of the ‘ofﬁcer‘s fall outside the statutory
immunity. The animal is not like a difficult human who is resisting the officer's request
for cooperation and control. The animal cannot pull out the Taser probes. The animal
is not. intoxicated or.out of controt due to use of a controlled substance. The animal is
frightened and exhausted, and its instinct is to ﬁndrsa'fety. No evidence was provided
this C.ourt that the calf was anything but lost, exhausted, frightened, and non-
aggressive.

The animal cruelty statutes do not condone an officer's use of cruelty to
discharge his duties, and it is this Court’s opinion that the use of the Tasers as set forth
by the Complainant, unchallenged by the prosecution or potential defendants, was

beyond the contemplation of the statute.
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Therefore, the officers are not immune from prasecution and probable cause for

Animal Cruelty-Second Degree is established.

2. Separation of Powers

The Prosecution argues that CrRLJ 2.1(c) is unconstitutional as it violates the

Separation of Powers Doctrine, in that it allows the Judicial Branch the power to decide

who is or is not charged with a crime, a role belonging to the executive branch. The

constitutional argument is first raised in the Motion to Reconsider.

CrRU 2.1(c) allows the foliowi_ng:

1.
2.
3

Any person alleging a misdemeanor or gross misdemeanor.

Shall appear before a judge empowered to commit persons charged,

The judge may require appearance on the record, /may consider any
allegations on the record, may consider any allegations by affidavit, may
allow the prosecutor to give evidence, may allow the potential defendant or
his attorney to give evidence, may allow the potential withesses to give

‘evidence, and /may allow law enforcement to give evidence.

The Court will determine probable cause, and may consider the following:

a. Wil the State be subject to costs or damages if unsuccessful
prosecution; :
Does Complainant have adequate recourse under civil actions;
Is a criminal investigation pending; :
Would other criminal charges be disrupted if the complaint is filed;
Availability of witnesses at trial;
Criminal record of the Complainant, potential defendant and
withesses; and ' '

g.  Prosecution standards under RCW 9.94A.440 (argued here as the

immunity standard). :

If probable cause exists, and the above factors justify filing charges and the
Complainant is aware of the gravity of the action, the necessity to appear in
court, the possible liability for false arrest, then .
The judge rmay authorize the citizen to sign and file a complaint in the form
set out in the Rule. o |

meaow

As far as Court action, the Rule is entirely discretionary. The Court has discretion

whether to require a criminal complaint. However, should all the conditions listed in
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CrRU 2.1 be met, and the Court fails to order the criminal complaint, there can be only
a few reasons. Those reasons could be that there is political or community pressure
not to; or it is a waste of time and effort,_ as there will be no prosecution of the case
due to the Prosecutor’s office unwillingness to proceed.

The prosecution here agrees that the Court is fully empowered to determine
whether or not probable cause exists in this or any criminal case. But the prosecution
believes that the Court has no authority whatsoever to determine whether or not a
criminal complaint shquld be filed.

3.  Facial Chéllenge

The Separation of Powers Doctrine has been addressed in many Supreme Court

Cases and comes up generally in a determination between the Legislative Branch and

the Judicial Branch, However, there are times when the Executive Branch and the

Judicial Branch have clashed. The prosecution cites to Carrick v. Locke, 125 Wn.2d 129

(1994), acknowledging the three branches of government. The different branches must

- remain partially intertwined if for no other reason than to malntam an effective system

of checks and balances as well as an effective government. There is rarely a definitive
boundary betiveen the branches, and the boundary is grounded in flexibility and |
practicality. As stated in Zylstra v. Piva, 85 Wn.2d 743 ( 1975); the question to be asked
is not whether two branches of government engage in coincidihg .activities, but rather
whether the activity of one brénch threatens the indé_pendence or integrity or invades
the prerogative of another.  All three branches are possessive of their fu.ndamental

powers and do not 'Iightly tolerate a usurpation of those powers by other branches.
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The Supreme Gotu;;t-aiso 'S?ated in State Bar Association . J State, 125 Wn. 2d 901

(1995) that while somg O\;’erljp can occur w;thout v;olatmg the Doctrlne one branch of .
-_-government cannot assume or exetcise the power or duttes of another branch, nor act
'~ to deprive the others of their Iawful POWETS.

It is the State's contention that the cfim'inai ‘prosecution - function is and
historically has been an _Executive Branch responsibility. The County Prosecutor is
~ charged with the prosecution of all criminal actions in-which the State is @ party.
RCW 36.27.020(4). The decision whether to file criminal ch_argés. is withiﬁ the
Prosecutor’s dtscretlon State v, Judge, 100 Wn.2d 706 (1984). The decision to file or
not file charges, or the number of such charges, is a matter left to the discretion of the

prosecuting attorney. State v. Ammons, 105 Wn.2d 175 (1986). Itis the Prosecutor’s

position that no legislation or case law has been found to grant any portion of the
charging power to the judiciary or to a private citizen of this State, except CrRLJ 2.1(c).

Based upon the above, the prosecution argues that the judiciary, by power of
Supreme Court Rule, is usurping the executive function deciding whether to file and
prosecute a criminal case. Eurther, that if the Court orders the criminal compiamt it has
no ability to order the Prosecutor t0 go forward with the charge pursuant to

Westerman v. Cary, 125 Wn 2cl 277 (1994) and Ladenburg v. Campbell, 56 whn. App.

701 (1990). Without that power, the Rule is an exercise in futility and without
meaning.
The Complainant urges the Court to adopt a position which would allow the Rule

to have meaning. The Carrick case recognized a high degree of collaboration between
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- the Judicial and Executive Bra__nches,_. . In fact, the Prosecutor in argument pointed out
__that all matters in .th.e prosecution of a case, except the.decision to file a charge,
requires the Court to participate. It cannot be doubted that the judiciary plays a role
even before the formal filing of charges. For instance, judges issue search warrants
which allow police to further their investigations. Judges also preside over grand juries,
which act in a manner c!osely analogous to inquest proceedings.  Only when such -
cooperatfon changes to unwarranted coercion or intrusion should the branches exercise
authority to sustain its separate identity. Zﬂs_t@.

Cohplainant suggests that the prosecutorial decision-making is not expressly.
vested in the Executive Branch. While statutorily there is an indication the charging
decision rest with the Prosecutor, there is nothing in the Constitution setting up a
delegation of authority to charge crimes.

In the experience of this Court, it can summons a defendant to court to answer
an allegation of probation violation AFTER judgment and sentence has been: entered..
This Court is not aware of the ability to INITIATE a criminal case in any other instance
except the Citizen’s Complaint proces‘s.'

The rule-makirig process used by the Supreme Court is complex and inclusive.
The process includes comments from the Judgee’ Associations and the Bar statewide.
The:Supreme Court is very deliberative in its rule-making process and it is unusual for
~any Court to be asked to consider a constitutional challenge to Court Rule. Itis a well-
established principle that the Supreme Court has implied authority to dictate its own

rules, even if they contradict those established by the legislature. Sackett v. Santilli,
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146 Wn.2d 498 (2002). RCW 2.04.190 is a statutory reinforcement of the Supreme
Court’s authority to make rules. That statue states:

The Supreme Court shall have the power to prescribe, from
time to time, the forms of writs and all other process, the
mode and manner of framing and filing proceedings and
pleadings, of giving notice and serving writs and process of
all kinds; of taking and obtaining evidence; of drawing up,
entering and enrolling orders and judgments; and generally
to regulate and prescribe by rule the forms for and the kind
and character of the entire pleading, practice and procedure
to be used in all suits, actions, appeals and proceedings of
whatever nature by the supreme court, superior courts, and
district courts of the state. In prescribing such rules the
supreme court shall have regard to the simplification of the
system of pleading, practice and procedure in said courts to
promote the speedy determination of litigation on the
merits.

This statute gives broad 'powers to the Supreme Court to control proceedings and
process in.the State courts, including district courts.

It is a well understood precept of the law that Court Rule trumps conflicting
statutes, should irreconcilable differences be determined to exist between the Rule and
the statute. Id. It ‘is also understood that a Court of Limited Jurisdiction is subject to
Supreme Court Rule.

Considering that this matter is presently in a Court of Limited Jurisdicﬁon, which
Court is subject to the Supreme Court, this Court believes it does not have the authority
to find a Court Rule facially unconstitutional, but will continue its anaylsis.

3. As Applied Challenge and Special Prosecutor Apgointinent

Complainant indicates that the language of CrRLI 2.1(c) permits a judge to

evaluate probable cause (which ability is not in issue), weigh the petition against
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prosecutorial guidelines per statute (prosecution’s immunity argument), énd entertain
other considerations'inciuding motivation of the Complainant. All else being equal the
- Court, under the Rule has discretion to order the filing of a criminal charge. After that,
the Judicial Branch no longer has control of the proseéution. The issue raised by the
Prosecutor is that the Court'has NO authority to order a complaint filed to begin a
“criminal case, Only the Prosecutor can file a charge. The ONLY truly discretionary

power the Prosecutor has is to decide to file a criminal action and that power rests with
the Executive .Branch. | |

The Complainant argues the ability to initiate a crirﬁinal action under this Ruie is
a co-extensive authority With the Prosecutor, granted to the court by Rule. It is a
necessaf‘y check and balance of the Prosecutor's authority. The purpose is to prevent
connivance with other parties; prevent acts against public interest, and allow the public
a forum to be heard and to provide that public with an ability to take action.

The Rule is silent on who will prosecute the criminal complaint. However, the
Ruié’s next section (_d) requires the complaint tq be filed with the Clerk of Court. Once
filed the normal course of actions_would proteed. The Prosecutor and _'the potential
defendants are aware of the compiaint due to the hearing, but beyond that, the Rule is
silent.

CrRU] 2.1'(c) allows for a set of discretionary rulings by the judge.  The rule
drafters may have anticipated that most petitioners WOufd not be able to meet all the
criteria set out in the rule necessary to reach the point where the court would consider

ordering a complaint filed. The ordering of a criminal compiaint is also a discretionary
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ruling. A court can avoid ever reaching the final determination, whether or not to order
a criminal complaint, by simply finding one of the other criteria has not been met. Or, if
all 'criteria are met, the court can still not order a criminal complaint. Then, should the .
court order a crfminal complaint filed, there is the question of whether the prosecutor’s
office will allow it to go forward. The next section of CfRLJ_Z.l simpiy requires the
complaint be filed with the clerk’s office. If the matter proceeded that far, the
prosecutor’s ofﬁ_ce could decline or dismiss.

The only Way a case could proceed to prosecution without the cooperation of the
County Prosecfutbr’s office is if this Court has the ability to appoint a special prosecutof.

CrRLJ 2.1(c) is sitent as to that authority. - In Ladenburg v. Campbell. 56 Wn. App. 701

(19590), the Court held that District Court has no statutory authority to appoint a special

prdsecutor. This holding was supported in.Westerman v. Cary, 125 Wn.2d 277 (1994).

| The Complainant responds with several arguments. The basic premise is that
the Spokane County Prosecutor’s Office has made it clear that they oppose any criminall
action against the potential defendants. That office haé an open and apparent conflict
as evidenced by the vigorous opposition to this action. While the Ladenburg court held
a District Court has no statutory authority to appoint a special prosecutor, Complainant
argues that the petition filed by Complainant is in the nature of an equitable, civil-type
action aﬁd not tecHnicalIy a criminal case, He argues the petition resembles writ
actions and lies in equity. The Ladenburg 'case' was decided prior to fhe constitutional
amendment expénding the District Court's equity jurisdiction and, Complainant argues,

that Ladenburg cannot restrict the power of the Court to appoint.
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Complainant also argues that under the 1993 amendment to the State
Constitution granting concurrent original jurisdicﬁon to superior courts and district
courts in cases arising in equity, the District Court has the equitable power to appofnt
spedal prosécutors. Further, that this ability is necessary to allow a Citizen’s Comblaint
to proceed. thhout the power to appoint, the Citizen's Complaint process is an empty
process. | |

This Court notes that the CrRUI 2.1 is in the Criminal Rules for Court of Limited
Jurisdiction. The presumption is that this is indeed a criminal action and not part of a
quasi-civil rule. As such, the rules of equity, even under the 1993 constitutional
amendment; do hot apply.

In the alternative, if the Court finds it cannot appoint a special prosecutor, ft
should 'allow the case to proceed with a “private prosecutor” which is an attorney
appoin.ted to prosecute the case. The law does not allow for the appointment of private
attorneys to act as prbsecutors, ekcept as they are deputized by the county prosecutor.
This Court cannot appoint a “private prosecutor,” nor would it be appropriate to set up
a separ'ate.means of prosecuting cases. |

The Complainant would rh.ave the District Court have the same authority and
abilities as the Superior Court, blurrmg any lines of dIStEnCtIOI‘I between them. As that is

,not the reallty, the District Court simply cannot exercise the equitable remedy of the

appointment of special prosecutor to handle a citizen's complaint. Ladenburg.
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Under these specific circumstances, the Rule is futile for any citizen who chooses
to proceed under it (should the Court reach the determination that a criminal complaint
shouid be filed). |

As applied to the fact_-situation here, where this Court has found probable cause
to charge, where the Complainant has met all the other criteria and where the Court
has previously ordered a criminal complaint, the Rule is an unconstitutional violation of
the Separation of Powers Doctrine as_applied, since theré is no means of prosecuting
the matter and the Court cannot usurp the charging ability of the Executive Branch.

CONCLUSION AND HOLDING ON MOTION TO

RECONSIDER AND MOTION TO APPOINT
SPECIAL PROSECUTOR

o e L s e e ———

1. Asto the question of probable cause to charge the potential defendants with
Second Degree Animal Crueity for Tasering a calf to death, the Couft will not
disturb its eariier ruling. Probable Cause determinations are squarely with the
Court’s authority. The immunity of the potential defendants was. not
established. | |
2. As to .drdering a criminal complaint be filed -uh_der CrRU 2.1(c), the Court
previously exercised its discretion to order a criminal complaint be filed.
CrRUJ 2.1 ié a criminal rule and the equity powers of the District Court do nbt
apply to it. |

3. The Court grants reconsideration of its decision to order a criminal complaint
based'.upon 'th'e challenge under the Separation of Powers Doctrine as applied

to this matter. This Court does not have the authority to find a Rule
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promulgated by the Supreme Court to be facially unconstitutional and cannot
strike down the Rule.

4, This Court does not have the authority to appoint a special prosecutor and
there is no provision in the law .to appoint a “private prosecutor” as suggested
by Complainant. - Without the County Prosecutor’s willingness to proceed with
prosecution of this case, the Complainant’s exercise of her claim under the
Rule is meaningless._

5. The Prosecutor's challenge under the Separation of Powers Doctrine, as
applied to this cése, is successful. The Court, on reconsideration and based
upon the violation of the Separation of Powers Doctring, reverses its position
on its ability to issue a criminal complaint in this mlatter. As no criminal
complaint will be orderéd, it is hereby-

ORDERED that probabie cause is found to support Second Degree Animal Cruelty;

that the Court has no authority to issue a criminal complaint or appoint a special

prosecutor.

Dated this 12" day of March, 2007.

Respectfully submitted,

SARA B. DERR, Presiding Judge
Spokane County District/Municipal Courts
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